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Abstr act

Forests represent a substantial natural resource in Eastern
and Southern Africa and one which supports other inportant
resources including water and wldlife. Wilst originally
largely the property of local comunities, forests are
i ncreasingly owned by t he state or subj ect to
i ndividualisation. Those that remain in conmunity hands are
held in ways weakly supported in national |aw. Loss of | ocal
forest commons continues apace, wth not-unrelated |oss of
area, values and environnmental support.

The legal frameworks through which forests are retained and
sustained are undergoing w despread change at this tinme. A
common thrust is new provision for forest-local comunities to
play a greater role in these processes. Concurrent shifts in
land relations in the region are proving influential, in
particular those reflecting changing attitudes to custonmary
interests in land. Through this arises new |egal respect for
the traditional capacity of comrunities to hold resources such
as forests, in comon. Evol ving conmunity-based approaches to
forest nmanagenent encourage and give substance to this
devel opment. In the process, ‘community’ itself is gaining
stronger, and sonetines new, form and force.

| . Introduction

Forests represent an imense and invaluable natural resource
in eastern and southern Africa (hereafter ‘the region’). As
they disappear and their values are better understood,
national governments are beginning to alter their strategies
for securing and sustaining the resource (A den WIly, 2000a).
A critical conmon elenment is in changing attitudes towards
forest-local communities, long regarded as a main source of
forest degradation, but now being increasingly endowed wth
both the right and responsibility to secure and nmanage
forests.

Facts and figures about the forest resource (ninety-five
percent of which is woodland), and the nature of the changing
role of forest-local communities in their nmanagenent, have
been extensively covered elsewhere (Alden WIly & Muaya, in
press). O special note is first, the fact that these changes
are not occurring in isolation but arise wthin wder
denocratising shifts occurring in the region at this tinme
(Alden WIly, 2000b). Critical elenments for forestry relate to
the inproved role in governance being given to ordinary
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citizens, mainly through I|ocal government reform and the
greatly inproved status in the land rights of the rural poor
a main focus of this paper.'

Second, these changes are finding tangible expression in both
policy and new law. The latter is self-evidently the nore
indicative given that legislation tends to be fornulated as a
consequence of new policy and by its nature is nore precise,
as well as binding, inits terms. At the sanme tinme it is worth
recording that in respect of conmunity participation in forest
managenent, new policies thenselves, and now new |laws, are
being significantly driven by changing practice in the field
(Al den WIly, forthcom ng).

VWhilst this wave of forest law reformin the region will be
addressed, this paper takes as its starting point the highly
influential matter of forestland, and its changing status
t hrough concurrent land reform For it is the argument of this
paper that whilst changing strategies to community invol venent
in the future of natural resources have by no neans always
derived from this source, alteration in rural land rights is
proving increasingly central to their strategic and |ega
f oundati on.

This in turn has roots in inproving provision for conmmon
property. For forest-local conmunities, the legal status of
commons is crucial. For forests, I|like many other natural
resources, are arguably natural comon property, spaces not
wel |l -suited to subdivision and individualisation, or indeed
the renoval of regulatory authority to renote central
agenci es.

1. Common Property in the |ate 20" Century

Unfortunately for people (and forests), the legal notion of
common property has not fared well in eastern and southern
Africa over the last century. For all intents and purposes it
has been in steady demse, either as a class of |andhol ding
and as a notion as to how land or |anded resources nmay or may
not be held in statutorily binding ways.

Several forces have operated, generally well understood in the
literature and beginning to find place in the sub-text of
national land policies (GoZ, 1999, GoM 2000), and need only
cursory note here. First, |local Iandholding systens faced
denigration and restructure through subordination of |oca
land rights to those of the netropolitan colonial state.
Rel at ed have been the steady capitalisation of econonies and
the commoditisation of land in particular. Third has been the
common thrust of colonial and post-colonial tenure ideol ogy
towards the individualisation of |andholding, realised through
adopted European nodes of entitlenent - and concomitant
failure to nmke statutory provision for the incidents or
exerci se of non-European regi mes of | andhol di ng.

Customary African tenure as a whole has been held in poor
regard, and the holding of lands in conmon, especially. This
has been oftentines nisunderstood as a regi me not of tenure at
all, but of access, and worse, one with no socio-spatial
boundaries; that is, a reginme of open and public, not closed
and private, access. A frequent source of confusion has been
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undue conjunction of the comunity reference wthin which
customary reginmes typically operate (comrunal tenure) wth
material group ownership of definable tracts of land that my
accrue through those systens (comons), and to the
i ndi sputabl e jeopardy of the latter (Al den Wly, 1988).

An additional factor has been accunul ating appropriation of
many of the nost valuable | ocal common properties by the state
as government lands. This has been undertaken as integral to
the conmand strategies that have so dom nated governance in
the region over the 20" century, and upon the assunption that
the state is the only proper guardian of such estates and the
rightful primary beneficiary of their values (tinmber, wildlife
and tourism etc.) (Alden Wly & Mdaya, op cit.). The weakly-
tenured character of commons in state |law has aided and
abetted this position. MIlions of hectares of prinme forest,
pasture and other comobns have been lost to citizens through
this nmeans (ibid.).

The construct of governnent land itself has gone from strength
to strength, steadily enconpassing a host of properties which
the state itself controls as nore landlord than trustee.
Wil st the locus of radical title is not the central matter of

concern (especially in states where all |andholders are
subjected to the sane conditions in this sphere), the
recreation of this standard construct in European and
especially English land |aw beyond the boundaries of
synbolical guardianship towards naterial |and ownership in

Africa has greatly assisted public policies which reduce
citizen tenure to rights of occupation and use."

The effects have been nost pernicious in spheres where
entitlement into European reginmes has not taken place, or has
not been allowed to take place: areas which renmmin today as
little different in legal status from the native territories
of the colonial period, and little different either from the
class of state/governnment |ands. Thus, for exanple, neither
Mal awi nor Nami bia chose to liberate the ‘comrunal |ands’ from
state ownership at |ndependence."' In Uganda and especially
Zi nhabwe, post-independence |and | aw rendered | ocal occupation
even | ess secure than previously, by renoving the caveat that
heads of state own these lands as but trustees.'”™ The ex-
honel ands of South Africa have proven but nore severe versions
of this subjugation of local rights (O aassens, 2000).

Even in Kenya, where trust lands were retained as but a
hol di ng f r amewor k whi | st entitl enment processes wer e
undertaken, a great deal of local |land has been |ost as both
the commissioner of Jlands and trustee |andholding county
councils have over-used their controlling authority over | ocal
property provided them by post-Independence law.® The
conversionary processes thenselves induced further |osses as
commons were subdivided, or the better of these secured by
councils or the central state (Alden Wly & Mdaya, op cit.).
Hunt er - gat herers and pastoralists, who own virtually all their
land in comon, have been particularly ill-affected. 1In
practice their |osses have been exaggerated through abuse of
| egal procedure (ibid.). To add yet further to ills, in 1979
the President of Kenya directed the abandonnent of the first
state law in the region enacted in 1969 to avail at |[east
pastoralists the opportunity to retain their property as
group-held Jland, ordering these ‘group ranches’ to be
subdi vi ded anong the nenbers of the group.”



1l The Reform of Customary Land Tenure

Frustration with the failure of tinme, neglect, the market and
titling programmes to see the end of custonmary regines,
represents one of the inpeti towards national land reformin
the region at this tinme, a process in which only the DRC
Burundi and Angola are not participating (Al den Wly, 2000b).
There have of course been other pronpts, and the process as a
whole is receiving a great deal of descriptive and anal ytical
coment . "'

As cursory background, areas in land relations which are
seei ng pervasi ve change of rel evance here, include those which
affect the way in which rights in land are adm nistered and
di sputes resolved, the role and powers of the state in both
the ownership and regulation of |andholding, and nore
di versel y-expressed matters of land distribution. In all these
spheres denpcratisation donminates, if highly unevenly so, and
wWth no reference here as to how far new |laws are actually
being inplenented, and with what degree of ‘nodification’.
Redi stri bution has always been a feature of land reforns but

in this case, is not being achieved through the classical
abolition of landlordism that characterised those of the 20"
century, but t hr ough i ndirect means; t hese i ncl ude

dramatically increasing the security of informal rights in
| and and constitutional commtnments to restore property | ost
through racially discrimnatory laws to minority sectors. The
last is obviously nost prominent in Z nbabwe, Nam bia and
South Africa. Redistribution objectives are visible el sewhere
in the pervasive restrictions now being placed upon |and
ownership by foreigners, the inposition of new limtations
upon the size of holdings and the conditions under which | and
may be retained (Alden Wly & Miaya, op cit.).

The infornmal land rights of sectors which have been
traditionally weakly tenured in state law are slowy but
surely finding greater acknow edgenent and opportunities for
formalization. This includes the land rights of the ever-
growing nultitude of untenured urban poor (‘squatters’),
tenant worker/farmers, and wonen; all with potentially radica

effect (ibid.). As Ovonji-Cdida et al. ponder (2000), the
effect upon peasant agricultural wll be immense, should
Ugandan worren for exanple, be awarded prom sed co-ownership of
primary household property, a provision already in new |aw
through in different ways in Tanzania, Eritrea and Ethiopia.

The above gain greatly from a fundanental shift in |[egal
attitude towards customary tenure and the kind of interests in
land that these reginmes deliver. And it is from this source
that the status of conmmon property is seeing such profound
change.

Al t hough gathering force in new policy and law, this is a
change that is still far from w despread in the region (TABLE
1). In several states new |law has in fact endorsed rather than
altered the 20" century commitment to conversion of customary
rights into freehol d/l easeholds (Zanbia), or done away wth
customary tenure altogether by introducing an entirely new
reginme through which rights may be recognised or acquired -
the case in both Eritrea and Ethiopia. In these states the new
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tenure form of ‘lifetine wusufructs’ borrow aspects from
customary norns, but revoke fundanent al notions of what
constitutes a customary right and the manner in which it is
supported and regulated. A main loss is to recognition of
common property; the new land laws of Eritrea in particular
(1994, 1997) focusing in a rather dated way upon individual
entitlement and rendering this legal only through a process of
entitlement which in turn relies upon new Land Adm nistration
Bodi es, yet to be put in place.

The situation is in practice not a great deal better in South
Africa where limted progress has been made to honour the
commtnment of the Constitution (1996) and new |and policy
(1997) towards securing the rights of customary and other
informal right-holders in variously-classed state |ands. The

initial response was strong wth interim |legislation
protecting these until as a nore permanent plan is devised
( TABLE 1).

It is in the working through of the latter that problens have
arisen, particularly in reference to the ex-honelands where
sone thirteen or so mllion inhabitants continue to be (or
have becone) tenants of state. A common source of problemis
contradictory rights that pertain as a consequence of these
areas being used as the depository for several nmillion persons
evicted from their own areas over the last fifty years
(Claassens, op cit.). Through years of apartheid policies,
comrunity identity and organi sation through which rights m ght
be organi sed, have al so been underm ned, or conflict with the
designs of revitalised tribal authorities or the supposed

mandate of still-emerging new |ocal governnents (Ntsebeza,
1999).
Wrk began on a Land Rights Bill in 1997/1998, which settled

upon a strategy of securing current occupancy as Protected
Rights with provision for voluntary conversion into an open-
ended range of absolute rights. This plan did not neet wth
t he approval of the Moeki Adm nistration which suspended work

on the Bill and has indicated a preference for devol ution of
title to tribal authorities (Didiza, 2000); a solution which
mght do Ilittle nmore for occupants than change their
| andl or ds.

Li beration from such subordination of land rights is a main
objective of the proposed national land policy of Zi nbabwe
(1999), its discussion since up-staged by the issue of
retrieving white settler lands for reallocation to black
citizens.”™' Should the policy return to the agenda and be
approved, this would |aunch a conpletely new pattern of tenure
in Zinbabwe with land divided into statutory and customary
spheres, governed respectively by state and |ocal customary
laws “all equal in status, and interests under each of them
enj oyi ng adequate security of tenure under law” (GoZ, 1998).
Cust omary regi nes woul d operate in vi | | ages, wher e
individuals, fanilies, or any other recognised body, would
secure Certificates of Customary Title. Primary title over
state-adm ni stered lands would be vested in an autononous
National Land Board and custonmary lands in the conmmunity
menbership (‘village assenbly’'), also acting as trustees
(ibid.).

The Mal awi Commi ssion of Inquiry on Land Policy Reform advised
simlar new respect in state law for customary rights (GoM
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1999). The proposal, now put into a draft policy (GoM 2000)

is that land will be classified as public, customary and
private, and control over those Jlands wll be vested
respectively in the Governnent, Traditional Authorities and
private |andhol ders. Tradi tional Authorities wll hol d
customary lands in ‘comon trust’, operating through a
vill age-based system for tenure admnistration. Customary
rights will be registrable and evidenced in Customary Title

Deeds (ibid.).

In its draft national land policy, Swaziland adopts a
conparabl e conmunity-based regine of tenure regulation and
proposes the upgrade of customary rights as legitinmate
regi strable interests (GoS, 1999).

Leadi ng t he way

However, the clearest lead towards the changing place of
customary tenure in state law is being given in Uganda,
Tanzania and Mzanbique in new land legislation already in
pl ace (1997-1999).

In different ways, these reforns take the obvious but
historically extraordinary step of sinmply recognising
customarily-obtained properties as fully legally tenured ‘as
is', in whichever form and with whatever characteristics they
currently possess. Thus, for exanple, where custom recognises
a land right as being potentially held in perpetuity, then
state |l aw endorses this. In Tanzania where the only other way
to secure tenure is through rights granted by the state which
have Ilinted term and are subject to prema and rent,
customary rights are thus rendered the superior form of
tenure, a pleasing reversal or fortune for the rural ngjority
(Alden Wly, 1998).

By definition, recognition gives customary rights equival ency
in state law with rights arising from other reginmes so
enbedded (freehold, |easehold, etc.), and irrespective of
whet her they have been registered or not, a principle nost
directly stated in the Tanzanian |aw (Land Act 1999:s.4 (6)).
At the sane tinme a main purpose of all the new legislation is
to encourage and provide for the registration and entitl enent
of customary rights, in order to enhance their security.

Devolving tenure admnistration and dispute resolution
machi nery

The inplications of these changes are considerable. One of
note is the inpact upon the regulation and adm nistration of
land relations. For as soon as customary rights are recognised
as legal, so too are their supporting customary regines
enpowered, and provision nust be nade for them to be
exerci sed.

As a matter of course these largely operate at the local |eve
and through informal nechanisns. The certification process
itself therefore has to change in law. It may be verbal and
verbally endorsed (Mozanbique). The comunity itself may
conduct the adjudication, recordation and entitlenent process
(Tanzania), and the whole located in new devolved regines. In
Uganda, the |aw seeks to achieve this through the creation of

6



aut ononmous |and boards at the district level, supported by
some 4,500 comunity-level parish land comrittees. This is
proving difficult to inplenment and the | aw already subject to
pl anned anendnent to stagger the approach (Al den Wly & Maya,
op cit.).

New tenure law in Tanzania both by-passes the district |evel
and avoi ds problens associated with creating new institutions
by designating the |ong-existing elected governnents of each

village community as the |and manager of all land within the
range  of its respective village area. Adj udi cati on
registration, entitlenment and | and di spute resolution will al

take place within, and by, each conmunity, following the
procedures set out in the Village Land Act 1999, which are
preci se but at the sanme tine oblige | and managers to adhere to
customary law (Alden WIly, 1998). Somewhat different but in
ways conparabl e devol ution of tenure adnministration is planned
in Nam bia, Zinbabwe, Swaziland and Rwanda (Alden WIly &
Moaya, op cit.).

| V The Reconstruction of Common Property

Al the above add grist to totally new attention to conmonage.
For again, once customary tenure is recognised as an
i ndef easi ble way to hold land, so too does the right to hold
land in common, becone a legitimte form

New | aw i n Uganda thus for the first time includes recognition
of customary | and ownership beyond the individual, as extended
househol ds, groups, clans or otherw se, and provides for its
entitlement as such (Land Act 1998, s.4-5). It also provides
for Communal Land Associations to be forned to own and nanage
tracts of land, a construct available not only to customary
| andowners but to those who hold property in freehold,
| easehold or mailo regines (s. 16, 24-27).

Simlarly, new law in Tanzania provides for the first time for
comon property to exist in national law and to Dbe
regi strable. Repeated reference is nade to the | andhol ding and
regi stration capacity of not just individual persons but -

a famly unit, a group of persons recognised as such under
customary law, or who have formed thensel ves together as an
association, a primary co-operative society or as any other
body recogni sed by any law (Village Land Act, 1999 s. 22).

As with customary rights in general, these will be “in every
respect of equal status and effect” to the Ganted Rights
i ssued by Governnent to non-customary tenants. They too may
hold |and in groups of two or nore citizens (Land Act 1999, s.
18-19).

The new Tanzanian |aws do nore than recogni se conmon property
as a legal and registrable form of ownership; they encourage
this. The Village Land Act requires the menbers of each
village to identify, agree and regi ster those | ands which they
currently hold in common or intend to hold in conmmon (s.13).
Adj udi cation for individual, household or clan entitlenent may
not begin until these commobnhol ds have been recorded in the
Village Land Register.'”



The 1997 Land Act in Mzanbi que al so provides for comunities
or groups of persons to hold land in a statutorily-recogni sed
manner and to “observe the principles of co-title” [Article
7. The title to a local comunity “shall be issued in the
nane chosen by the local comunity” J[Article 10 (4)].
‘“Comunity’ itself is very broadly defined as -

a group of fanmlies and individuals living wthin a
geographical area at the territorial level of a locality or
subdi vi sion thereof and which seeks to safeguard its comobn
interests through the protection of areas for habitation or
agriculture including both fallow and cultivated areas,
forests, areas of cultural inportance, pasture land, water
sources and areas for expansion [Article 1].

Again, the absence of paper title wll not prejudice the
legality of such holdings [Article 10 (2)]. Verbal testinony
will have the sanme value in terns of the law as a title deed

(Land Regul ations, 1998, Article 14 (2)). Procedures for
entitlement are set out in a recent annexe to regulations
under the (1999). In practice, use of the law is hindered by
the absence of local governance systens through which
i mpl enentation mght be organised;” often conpeting loyalties
between chiefs, deriving from population dislocation and
changi ng settlement patterns through years of civil war; and
as frequent conflicting jurisdiction of traditiona
authorities and political/admnistrative representatives of
the central state (Kl oeck-Jenson, 1999). Nonethel ess, donor-
funded forestry projects in particular are proving quick to
expl ore the opportunities (Alden Wly, forthcom ng).

The need to provide for common-held tenure is beginning to
penetrate the land reform processes elsewhere in the
continent; nost notably in South Africa where the 1996
Communal Property Associations Act enables people to acquire
and manage property as groups, a construct that in the event
has been only mldly popular, mainly because of the paperwork
involved and the fact that many groups are fornmed only in
order to secure sufficient critical mass needed to receive
grants and purchase a farm (DLA, 1999). Were traditional
tribal authority is well entrenched, the shift from chief-1ed
co-operation to conmunity-based initiatives has also proved
difficult (ibid.). The need to provide for the holding of
property in comon has nonetheless beconme nore, not |ess,
clear in the nuch-debated land reform process and was an
i mportant provision of the now aborted draft Land Rights Bill,
1999 (s. 37, 45).

Al t hough yet to be fully developed, the intention to provide
opportunities towards common-held is explicit in the above-
mentioned draft policies of Z nbabwe, Milaw and Swazil and,
al though only well-devel oped as a construct in the first. The
absence of a clear nechanism to enable comunities to retain
and hold commons in registrable ways was allegedly one of the
reasons why the Communal Lands Reform Bill, 2000 was finally
rejected by legislators in Nam bia (Ml etsky, 2000). Instead,
such lands were to be secured |argely through individualised
| easeholds, available to all «citizens, not just |ocal
i nhabitants, raising the spectre of continued enclosure and
| and- gr abbi ng by non-customary owners.

This is in fact precisely what is provided under Botswana | and

| aw, where, innovative though it has been in many respects,
still fails to provide for local people to hold grazing or
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other conmons in registrable customary reginmes, a provision
anply provided for in respect of individual house and farm
plots. Instead, there too, a 1993 Amendnent to the Tribal Land
Act of 1968 provides for individual nenbers or sub-groups of
the customary |andholding group, and also any citizen, to
secure these lands as their own private |easeholds. Despite
the unpopularity of the Zanmbia Land Act 1995 for precisely
this (and a host of other) respects, early steps towards new
National Land Policy fornulation (1998) show only signs of
i ncreasing rather than decreasing the availability of comons
to individual and not-necessarily locally-originated |easehold
t enure.

V. Changi ng Notions of Tenure

These exceptions aside, the nore pervasive alterations
suggested above signal alteration in the notions and
constructs which underwote 20" century land relations. Even
the centrepiece of 20" century African tenure transformation

entitlement, is of necessity being ‘re-nmade’ in such states.
Previ ously, adjudication, registration, and the issue of
evidential docunentation (titles) were inseparable from the
i ndividualisation of the ownership of that property and the
elimnation of other rights that mght pertain. Now, the link
has been broken. Whilst certification remains an inpregnable
objective towards land security throughout the l|and reform
movenment in the region, it is no |longer necessarily for the
purpose of individualisation. In addition, a land right may
itself represent a bundle of rights of different kinds in the

same property — a long-standing characteristic of nost
customary tenure reginmes. Nor with new |egal respect being
afforded wun-certified rights - a logical consequence of
recogni sing customary tenure — will the espoused sanctity of

title deeds have the sane resonance in the law or in the
courts. Routinely-provided constitutional conmmtnents towards
the sanctity of private property take on new neani ng.

This change - and wllingness to recognise customary regines
in the first instance- has gained acceptance in governments
from growing loss of confidence in the econonmic efficacy of
entitlement, and issue of ~central concern to advising
i nternati onal agencies, whose role in the |and reform novenent
in Africa is all too apparent.™ However, |ess obviously, these
changes gain from new respect being given to comunity
| andhol di ng, as being pronpted through the necessity to halt
the ills of open access and continui ng degradati on and | oss of
| anded spaces. As | have el aborated el sewhere and will touch
upon again later, changing strategies for forest managenent in
particul ar, encourage just these kind of tenurial shifts. In
turn they help make themreal in practice.

The noderni sati on of conmmunal tenure

There is however a | ess tangible novenent in paradigmwhich is
inportant here for us to note. That is, that the very neaning
of ‘ conmunal tenure’ is t ransf or m ng, and ar guabl vy,
nodernising in the sense that it is being reinterpreted in
practical and demand-led ways of inmmediate wutility. This
alteration is being acconplished through a natural separation
of core notions into logically distinct ideas. First, the
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notion of shared heritage in property now becones a construct
along the lines of domnion, influentially articulated by
Nyerere as ‘land is owned by God, available to endless
generations’ (1966) and increasingly bearing the connotation
of the unreconstructed radical title as used in English law if
not the re-made English land | aws of Africa.

At a nore tangible |evel, conmunal tenure becones the
comruni ty- based reference system in which | andhol di ng
customarily operates, now being increasingly catered for in
new state law. Yet nore tangible again, conmunal tenure
becones common property, discrete tracts of land which are
able to be owned by naneable groups of persons, who hold the
land as private group property. Above | have shown how these
may now be supported in statutory conmonhold forns, fornms,
which will over tine; conpete well with the nore individual-
centred regi nes of freehold and | easehol d.

After years - or rather a century - of obfuscation, these
shifts arrive as nost welcone nodernisation of comuna
tenure, and a rather surprisingly delivered rescue of what
must now seem to many an official and |egislator, an obvious
and useful construct, and one which should have entered state
law many a decade ago. No other devel opnent in the current
| and reforns bespeaks such a resurgence of what has been quite
definitively, the suppression of an African character to
nmodern property relations on the continent.

Altering the ethics of customary |and tenure

A good degree of reconstruction of traditional nor s
acconpanies this developnent. First, is the subordination of
customary tenure nmuch nore definitively to natural justice and
in particular to constitutional principles, thenselves being
nore rigorously defined in the wave of concom t ant
constitutional reform in the region.™ Sectors of society
whi ch customary |aw does not always respect, and particularly
wonen, are gaining in the process.

The new tenure |laws of Uganda, Mbzanbi que and Tanzania, are
enphatic, for exanple, that whilst customary tenure may freely
and legally operate in accordance with the custons and
practices of the comunity concerned, those which deny wonen,
children or the disabled their rights in any way, will be nul
and void.™" Procedures set out in the last law in particular
repeatedly oblige the administrator to be vigilant as to the
rights of these sectors (Alden WIly, 1998). In both the
Ugandan and Tanzanian |aws, <clear provision is nmade for
spouses to prevent the transfer of household land, either on
their own behalf or in respect of the future rights of their
children.™

Inter alia, these encourage change in a w der range of |[aw,
nost notably those dealing with inheritance; such as arising
in the Domestic Relations Bill of Uganda (Ovonji-Cdida et al.
op cit.) and proposed anendnent to the Customary Law of
Succession in South Africa (The Mail & Guardi an, 2000).

From customary to community-based tenure
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The nore dramatic reconstruction is seen in the socio-
institutional framework in which customary tenure nay operate.
For what is really being brought into the realm of state |aw
is not (just) customary tenure, but interests in |and, which
derive from local reginmes that may or nay not have a clear
foundation in custom or its |aw

Tanzani a provi des perhaps the clearest case of the transition
from customary to community-based tenure that has been
occurring, and which is now enbedded in new state |aw. There,
the village-making strategies of the 1970s served to relocate
traditional patterns of settlenent and | and use and with this,
traditional patterns of tenure regulation, into a new village-
based framework (GoT 1994). Many customary land rights were
lost, whilst others were retained, by default or direction
(ibid.). New elected village governnents (Village Councils),
al so set up in the process, mainly conprised (and still to an
extent conprise) elders, who admnister land in the village
area largely on the basis of customary norms.™

Strictly speaking however, what existed after 1975 was not
customary tenure or rights in land at all, but village-based
tenure and vill age-based | and rights. Nonetheless, following a
long legal tradition in that country, these are naned
‘customary’ in the new Village Land Act, 1999 and registrable
as Customary Rights. Village Councils, who as observed earlier
will now serve officially as the Land Managers of tenure
within their respective village areas, are bound to attend to
local customary rules and norns, albeit with the kind of
constitutionally-induced provisos noted above.

A conparable way forward is provided in the institution of
parish land conmttees in Uganda’s Land Act, 1998, an
institutional creation f ounded upon noder n comruni ty
formation, especially since 1986, rather than customary | and
law, and through which what is customary in tenure natters
will surely be reshaped within the boundaries of that new
soci o-spatial and legal context. As is already the case in
Tanzania through the creation of discrete village areas, it
may be safely expected in nmany if not all circunstances, that
the conmmunity wll chose to retain as commonholds, certain
local lands in their vicinity which have previously, wthout
the support of land |aw, seen steady attrition. Quite aside
from the continuing high use values of such residual commons
to a host of nenbers in the community, in highly Iand
conpetitive circunstances, no one is keen to see such |ands
fall to another.™

Whil st a good deal |ess devel oped, the Mdzanbican Land Law
suggests a similar potential, through subordinating customary
norns and practices not to codification and the dictates of
traditional |eaders, but to the identification of socio-
spatial conmunity. In situations where, as noted earlier, a
range of conflicting customary nornms may apply as a
consequence of disturbed settlenent patterns, this provides an
especially pertinent way forward. Even a mnere decade or so
past, the solution to conflicting customary |aw woul d al nost
certainly have been to subject the whole to individualised
| easehold entitlenment. Instead, today, rural Mozanbicans have
the opportunity to regulate |ocal |andhol ding using such norns
as they w sh, taking such amunt of what is customary as
applies — and in the process likely to chose to retain
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appropriate estates as owned by thenselves in comon, with
di rect encouragenent of the |aw.

VWil st aborted — at least for the interim — South Africa’s
draft Land Rights Bill 1999, suggested the same manner of
transformati on was being sought; releasing land ownership in
t he ex-honel ands not only from individualisation but fromthe
constraints of custom being deternmined by traditional
authorities rather than by resource-related requirenments and
the decisions of community nenbers. Again, should this [|aw
have reached enactnent, the retention and registration of
commons as private group property, would al nbost certainly have
gained, if only in the reluctance of comunity nenbers to see
certain kinds of |and resources accrue to a limted nunber of
i ndi vi dual s.

In these ways, it may be seen that not only are |ega
marriages of customary and statutory tenure finally, if
hesitantly and unevenly, being nade, but the whole is being
transformed in the process. Customary tenure itself is not
only being given new life, it is being reconstructed as a
regime which is nore resource and comunity-centred than
tradition-centred. The trend is surprisingly denocratic.

How far the tenurial changes to conmpbnage will be nade real on
the ground, remains to be seen. A main route for this will of
necessity be through supporting shifts in the |legal frameworks
and practices of those sectors that deal nobst directly with
commons in the region, pronmnently including Ilivestock,
wildlife, water and forest nmnagenent. It is to the changing
| egal framework of local interests in forests and woodl ands,
arguably the nost expansive sphere of |ocal commons, that we
may now turn.

VI. The Inpact of new Land Law on Community Forest Rights

To recap, the tenurial relationship of forests and comunities
has been stressed to say the least over the l|ast century.
Recognition that comunities may even possess interests in
forest land has been slight, and effected only in default of
nore powerful interests (Alden Wly & Moaya, op cit.).

The nost powerful of these has been the state itself, in its
steady appropriation of local forest lands as reserves in
service of national concerns and interests. The dom nance of
i ndi vidualising regimes which have the full backing of state
I aw, have in addition encroached upon community forest tenure,
leading to recurrent i nked processes of i ndi vi dua
appropriation, subdivision of the estate and conversion of its
purposes from forestry to agriculture, settl ement and
coner ce.

Now however, we are seeing the new century open wth a
striking increase in opportunities for forest land to be
secured by local people through recognition of |ocal and
particularly conmunal rights in land as legitimte and
justifiable. How far, we nust now ask, is this being reflected
in the strategies of the forestry sector, which exerts so nuch
influence upon the status of forests and woodl ands in each
state?
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The question gains special pertinence at this time, as these
adm nistrations thenselves are, in the face of their own
managerial limtations, nore positively concerned to admt
forest-local comunities into the determ nation of forest
future, and are thenselves placing their forest policies and
| aws under review (TABLE 2).

Emer gi ng devolution in forest nanagenent

The nmain thrust of this developnent is institutional

characterised by significant |lessening of the state's
authority, generally through «creation of seni-autononous
conm ssions or nore usefully, advisory bodies which include

representation from civil soci ety. ™ There has been
concom tant rise in opportunities for the private sector, non-
gover nment agenci es, and forest-| ocal communi ties to

participate in the operational managenent of forests.

The changing tenplate of ‘reservation’

In the process, legal notions as to who owns (or nay own)
forests and who manages (or may manage) forests, is seeing
alteration. This finds nost imediate expression in the
process of forest reservation, conventionally one of the nain
tasks of forest enactnents.

Reservation, or the act of ‘setting aside’, demarcating and
dedicating an area of land to the purposes of forestry, has
been the core construct of forest nmanagenent strategies
t hroughout the region. The output has been Forest Reserves,
Forest Parks or Demarcated Forests, of which there are sone
one thousand in the region today and absorbing nore than 100
mllion hectares of prinme forests (ibid.). A though rarely
represented in a title deed issued to the Governnment, the
practical effects of gazettenent has been | and appropriation,
the withdrawal of what was as often as not informal |[ocal
common property into the supposedly protective hands of the
central state (ibid.).

By century-end, the strategic failure in this centralising
approach had cone to roost, wth the state’'s ability to
protect these estates widely thrown into question

The results are proving interesting. Wilst the strategy of
setting aside forest for its protection remains uniformy the
core framework of forest managenent, inportant shifts in
meaning are occurring, not least in the renoval of an
assunption that reserved | and al ways bel ongs to governnent. In
Tanzania, for exanple, the Land Act is clear that reserved
land is a land managenent, not |and tenure category, and
wi thin which a range of state, private or conmunity tenure may
accrue (Land Act 1999: s. 22, Village Land Act 1999: s. 18).
Through sinply wi dening the basis upon which forest |and may
be reserved, a growing nunber of other states establish the
sanme di sassoci ation

Denocratising the right to create reserves

Comrunities are promnently anmong those who may now in new
forest |aws, create and nmanage their own forest reserves. This
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is nost devel oped in Tanzania, Nanibia and Lesotho where each
new bill/law introduces these as a main new class of reserve.
South Africa provides for the same in principle if not nane
and Malawi revives a long-existing class of Village Forest
Areas. Mozanbique limts this opportunity to forests created
for socio-cultural purposes (TABLE 3).

The main spheres where such new reserves will be created are
in the currently unreserved woodl ands of the region. In nost
countries these in fact represent the greater proportion of
the nation's total forest resource, reservation having been
nore concerned until recently to secure mpist and closed
canopy forests than those of the drier woodl and cl asses (Al den
Wly & Moaya, op cit.).

An opportunity to retrieve forests

A handful of the new laws go further, in making it possible
for forest-local comunities to re-secure the ownership of
forests which have been lost to them |In South Africa this
ari ses out of the above-nentioned constitutional conmtnent to
land restitution, which directly affects a nunber of State
Forests. The new Forestry Act of Lesotho makes the divestnent
of (Governnent) Reserves its prine objective, npbst of which
were however small plantations established by comunity | abour
in the first place. Possibly inadvertently as the clauses are
directed mainly towards the private sector, Zanbia' s new
Forest Act permts communities to apply, at least in theory to
own a State or Local Forest or part thereof. In Tanzania the
Forest Bill states quite sinply that the Mnister nmay re-
categorise a National or Local Authority Forest Reserve as a
Village Land Forest Reserve (TABLE 3). Pursuant to provisions
in the Land Act which permt conmunities to demand the review
of reserved lands (1998: s.45 (6)), new forest law in Uganda
will alnost certainly have to provide the sanme kind of
opportunity.

Re-l ocating the nmeaning of state tenure

There is a corollary shift occurring in the terns upon which
Governnents will thensel ves retain and nmanage Forest Reserves.
This is driven in part by increasing restatenent of state
ownership of the radical title in land as but trusteeship in
national land refornms, and nore directly, through the reining
in of state powers over governnment |and, relocating this class
as lands held in trust for the nation rather than the estate
private of governments (ibid.).

It is also driven by the desire to halt sonetinmes ranpant
exci sion of Forest Reserves and conversion of their purpose

for arguably private rather than public end-use (ibid.). In
Kenya, where this has been nost severely the case, the Forest
Bill seeks to way lay this by vesting Forest Reserves directly

in the proposed Forest Service thus renoving the power the
Commi ssioner of Lands to alter their boundaries. The Forest
Service itself will be limted as to the reasons why it m ght
alter the boundaries of a Reserve (cl. 44). In Uganda, the
terms of the Land Act 1998 now preclude the |ease, sale or
alteration of the boundaries of Reserves (s. 45), although as
not ed above, their ownership may be devol ved.
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Restraining the co-option of the commobns

Procedures for creating new Governnent Forests are also
beconing nore constrained at least in law. This is partly in
line with the greater respect being accorded custonmary | and
rights as now justiciable private rights and as such due
proper conpensation if appropriated, and in circunstances
where the basis upon which rates of conpensation are to be
calcul ated are being greatly expanded (Zi nbabwe excepting). ™'
It is also partly a result of greater support for conmunity-
created protected areas.

The draft Forest Bill of Tanzania, for exanple, not only makes
it quite clear that Ilocal rights wll have to be fully
accounted for and conpensated in the process of new reserve
creation, but requires the Mnister to justify why the forest

will not be better sustained and nanaged as a Village or
Community Forest Reserve (cl.30-31). Namibia s Forest Bil
makes simlar provision, in an environment which has in

practice seen four vast conmunal woodland areas originally
surveyed and demarcated as State Forests, redesignated as
Communi ty Forests.

Through such shifts, it is not unreasonable to suggest that
the greater proportion of new owners of protected forest areas
in the 21% century will be local comunities, given that new
reserves will be created out of currently unreserved and
usual ly customarily-held lands. Gven the nore limted trend
towards the devol ution of the existing reserves fromcentre to
periphery, the main distinction anbng reserved forests in the
region will be between those held by the state and those held
by citizens.”" Looking yet further ahead, this nay not be a
trend which lasts indefinitely; as the involvenent of forest-
| ocal people in the managenent of state-owned forests gathers
pace, this wll itself becone a force towards further
devolution and for which legal franeworks nmay be slowy
refined.

Communi ties as forest managers

New |egal support for comunities to be party to the
managenent of forests is sonewhat nore ful some than for their
energence as forest owners. However, this is again mainly in
respect of the undeclared forest resources. Wen it cones to
forests inportant enough to have been already designated as
Governnment Forest Reserves, conmunity participation is nore
erratically posed in new policies and | aws.

In the region overall, Tanzania and Zanzi bar are positioned at
one extreme in this respect, and Zanbia at the other. In the
former states (land and forest are not union nmatters and
therefore distinct |laws are pronulgated), direct provision is
made for comunities to autononously rmanage Governnent
Reserves (TABLE 4). Slightly |ess generous opportunities for
this are provided in new forestry |l egislation of South Africa,
Lesot ho and Mozanbi que.

More widespread provision is mde for communities to
participate in the state’'s managenent of reserves. Again, this
is nost devel oped in Tanzani a where definition of forest-|ocal
i nvol verrent is nade obligatory (cl. 17-22). Only in Zanbia's
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Forest Act is local involvenment precluded in National Forests,
and even in respect of Local Forests is to occur through Joint
Forest Managenent Committees, nore notable for the dom nance
of CGovernnent officials in their prescribed nenbership, than
for the minority local representation (s.26).

Nor, when it comes to Comunity Forests, may the autonony of
| ocal managenent be assuned. Whilst this is explicitly assured
in Tanzania and is legally possible in Lesotho, Zanzibar and
South Africa, it is nore broadly the case that comunities
will manage even local forests only through agreenent wth
Forestry Directors, nmany of whomretain the right in new | aws
to set conditions, dictate regines, and handl e of fences, fines
and the issue of permts in these areas.

The power to nanage

This is mrrored in the Ilevel of powers granted |Ioca
communities to manage. Differences in |egal provision reflect
how local interest in forests is perceived in the first
instance, in turn strongly influenced by operating paradigns
(Alden WIly, forthcoming). Were benefit-sharing rather than
power - sharing has been dominant, the institutional basis for
community involvenment being provided in the law is shaped
around this objective.

Thus, proposed Joint WMnagenent Comrittees in Zanmbia, Local
Resource WManagenent Councils in Mzanbi que, and Managenent
Authorities in Nanmibia, are largely charged in new laws with
al locating access rights and/or distributing benefits anong
the [ ocal population. This is simlarly the case in respect of
Zi nhabwe’ s Resource Mnagenent Committees in its very few
pi | ot schemes of procl ai ned co- nanagenent.

It is less pronouncedly the case in respect of Milaw's
Natural Resource Managenent Comnrittees or Kenya's proposed
Forest Associations, where there is suggestion that these
agencies could take on nore direct nanagenent roles. In all
t hese cases however, the extent to which these bodies may gain
real powers beyond this role is vague. Sonetines these my
only accrue through the designation of a local person as an
Honorary Forester (Nam bia, Kenya) or through rule-naking
whi ch requires the formal approval of Mnisters or Directors.

This tasking could not contrast nore strongly with the way in
whi ch t he Tanzani a Bill | ays out t he rol es and
responsibilities of Village Forest Mnagenent Conmittees.
These are to arise through comunity-based election and be
accountable to the electorate (cl. 40) but |odged as sub-

commrittees of Village Councils, in order to access the
|atter’s governance and enforcenment powers (cl. 41), granted
them as formal institutions of government by the Local

Government (District Authorities) Act, 1982.

Follow ng refined pilot practice since 1994, these Village
Forest Conmittees are charged by the law to plan and execute
forest nmanagenment in all its parts, from demarcation and
protection to regulation of access and the handling of
of fenders (cl. 20, 40-41). Wth obligatory reference to
community menbership (cl. 40 (2)), they nay determine the
scope of the managed forest, which parts may and may not be
used, seasonally or otherwi se, and what |evel of products my
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be extracted and by whom (cl. 17-20). They gain the right to
exclude outsiders, set and collect fees, issue pernmts, and
levy and use fines from those who break the rules (cl. 47,
56) .

Shoul d such offenders fail to pay the fine, they may be taken
to court, and the court is obliged to uphold the terns of the
village by-law promul gated by the village council to enbed the
community’s rmanagenent reginme; an enactnent under |oca
governnent law which also binds the community nenbers
thensel ves to their declared nanagenent comm tments and which
has already been used in one or two cases to this end (Al den
W1y forthcom ng).

The central construction of ‘comunity’
The above points to the fundamental role of community

formation in the construction of its role in natural resource
managenent in the law. Points of reference relate to whether

or not | ocal comrunity has defined social boundari es,
acknow edged discrete institutional form and accessi bl e
powers  of regul ation at its disposal, which may be

successfully applied beyond its own nenbership.

For if there is one essential to working comunity-based
forest managenent, it is the need for communities to be able
to determ ne who may access the forest and how it may be used.
For this to be workable, the rules nust have weight beyond
those that customarily, or for mnodern social reasons,
community nmenbers thensel ves adhere, and in ways which are
justiciable in the courts. These are automatically assuned
powers of governnent forest nmanagers. For comunities to
operate successfully as forest managers, they too need these
powers.

Tanzania exanples the fact that the extent of existing
conmuni ty- based governance powers plays a significant role in
how far new strategies and now new l|laws, provide for this
capacity (ibid.). To achieve this end, nany other state |aws
have to create new institutional entities such as comittees
and associations and to (hesitantly) endow them what are
generally | esser powers. The nore strongly conmunity is socio-
legally defined; the more strongly it is being posed as a
significant actor in managenent in the first place. Were it
is not, the paradigm in new forestry law tends to introduce
communities as nore forest users than forest managers.

Still, a great deal of progress has been made in what anmounts
to a wdespread devolution of natural resource managenent
authority from centre to periphery, gradually being reflected
in new forest I|aw. Changing land relations, also being
delivered in new (land) |aw, support this trend, as the (very
sl ow y) changing frameworks for (local) governance may do over
coming years. Whilst still fragile, it may be expected that
this denocratising trend will continue, and increasingly on
the basis of local practice and demand. Utimtely, a
significant transfornmation in the | egal framework for resource

managenent will be seen to have taken place. In the process,
comunity itself wll gain in identity and force - and
sonmetinmes new form So too, wll the long disavowed forest

commons cone to form an inportant bedrock of natural resource
managenent. Wth hindsight it nay well be renarked, that turn-
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of -the-century efforts to nore seriously involve comunities
in natural resource nanagenent, played a catalytic role,
breaking new ground in the organization and nanagenent of
soci ety as a whol e.
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TABLE 1

NEW LAND LAWS AND THEI R PROVI SI ON FOR CUSTOVARY LAND RI GHTS

COUNTRY NEW TENURE LAWS RECOGNI TI ON OF PROVI SI ON FOR COVIMON
CUSTOVARY TENURE | N PROPERTY AS LEGAL &
STATE LAWAS FULLY ABLE TO BE
LEGAL REG STRABLE
STATUTORY
ENTI TLEMENT
Eritrea Land Procl amation, | PERM SSIVE ONLY NO
1994 Abol i shed 1994, No provi sion
Regi stration Act, permtted to operate |Article 48 hints at
1997 only until new | aws permtting customary
Regul ati on on and Land usage of comons
Al l ocation Legal Adm ni stration (pasture & woods).
Notice, 1997 Bodi es in place
Et hi opia | Land Proclamation, | NO LI M TED
1975 Reconstructed by No. Possi bl e by
Feder al 89/ 1997 into inmplication in S. 6
Procl amati on 1997 lifetime usufructs (6) of 1997
on Land Re-
di stribution.
Kenya [ Commi ssi on of PERM SSI VE ONLY NO
Inquiry into Land Pendi ng entitl enent Al t hough de-
Law Reform Matters | programe, begun activated Land
| aunched |l ate 1950s: Constitution (G oup
1999] s.115 & Trust Land Repr esent ati ves) Act
Act, Cap. 288; s.8 1968 di d provide
basi s for pastoral
comunities to be
regi stered as group
| andhol ders.
Tanzania | Land Act, 1999 YES YES
Village Land Act, One of two regines, Both in customary
1999 G anted Rights (Land |lands (Village Land
[ Nati onal Land Act) and Custonary Act, 1999: s.12-13,
Pol i cy, 1995] Rights (Village Land | 22) including
Act) regi strati on of al
comons, and in non-
customary | ands
t hrough Granted
Ri ghts (Land Act,
1999: s.19)
Zanzi bar Commi ssion of Land | NO YES
and Envi r onment Landhol di ng only Via creation of
Act, 1989 | egal via Trust where 10+ are
Land Adj udi cation registration and joint interest
Act, 1990 entitlement from hol ders (Land Tenure
Regi stered Land Gover nment since Act, 1992) but main
Act, 1990 1992 Land Tenure Act |[thrust of lawis
Land Tenure Act, t owar ds i ndi vi dua
1992 entitl enent
Land Transfer Act,
1994
Land Tribunal Act, 1994
Uganda Land Act, 1998 YES YES
Constitution, 1995 Land Act, 1998: s.4
(Article 237 & Land & 5 recogni ses group
Act, 1998. One of 4 hol di ngs and
regi mes: freehold, provi des for
| easehol d, mail o, entitlenment. Section
custonary 16, 24-27 provide

for Conmunal Land
Associ ati on
applicable to

customary or ot her
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tenure reginmes

Rwanda Directive of SUSPENDED NO
Vil | agi sati on, Pendi ng new
1997 policy/l aw
[Land Policy and
Bill in draft]
Zamnbi a Lands Act, 1995 YES NO
[ DRAFT Nat i onal Land Act, 1995;s.7 Al t hough recogni ses
Land Policy, 1998] |But entitlenment only |[that may exist [Land
t hr ough conversion Act, 1995: s.7]
to | easehol ds; s.8
Mal awi [ DRAFT Nati onal PERM SSI VE ONLY NO
Land Policy, 2000] | Under current Land But draft Policy
Act 1965 & Custonmary | favours devel opnment
Land (Devel opnent) of registrable
Act, Cap 59:01, cust omary
whi ch al | owed conmonhol d.
vol untary
conversi ons and
state allocations
into freeholds &
| easehol ds. Draft
Pol i cy proposes ful
recognition with
statutory
entitl enment
potenti al
Zi nbabwe | Land Acquisition PERM SSI VE ONLY NO
Act, 1992 Under Conmunal Lands | Draft Policy
Tradi ti onal Act, 1982. Draft proposes that joint
Leaders Act, 1998 Pol i cy proposes full i nterests be
Constitution of recognition with regi strable.
Zi ntbabwe Amendnent | statutory
Act, 2000 entitl ement
[ DRAFT Nati onal potentia
Land Policy, 1999]
Mozanbi q | Land Law, 1997 YES YES
ue Regul ati ons, 1998 Land Act 1997; Land Act Article 7
Techni cal Annex, Article 7 provi des for co-
1999 title and encourages
conmuni ty
entitlenent using
nane of choice on
title
Bot swana | Tri bal Land YES NO
Anendnent Act, Tri bal Lands Act, Provi des only for
1993 1968 i ndi vi dua
[ Proposal to entitlenent, and of
revi ew | and fields, homes, with
pol i cy] conmons either to
remai n unregi stered
or subject to
i ndi vi dual
entitlenent, and
open to non-| ocal
applicants through
1993 Amendnent
Lesot ho 1987 Land Revi ew NO NO
Conmmi ssi on, no Land Act, 1979 Past ure and woodl ot s
action, re- voi ded custonary in effect held
gazetted, 1999 reginme but likely to | conmunally but not
be re-instated regi strable
t hrough new
Pol i cy/ Law
Swazil an | Swazi YES NO
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Adm ni stration
Order, 1998

[ DRAFT Nati ona
Land Policy, 1999]

Oper at es

wi t hi n/t hr ough

ki ngship reginme in
Swazi Nationa
Lands. 1998 O der
endorsed chiefly
authority. Policy
proposes statutory
entitl enment

As above, although
Draft Policy wll
permit registrable

commonhol d

potenti al
Sout h Provi si on of Land YES YES
Africa and Assi stance In principle via Provi ded only
Act, 1993 Constitution 1996 t hrough formation of
Devel opnent (Article 211) & Conmunal Property
Facilitation Act, Policy 1997 and in Associ ations (Act of
1995 law in interimway 1996). More direct
Restitution of via Protection Act, entitlenent of
Land Ri ghts Act, 1996, Extension of conmonhol d proposed
1994 Security of Tenure, in aborted Draft
InterimProtection | 1997, & Land Rights Bill,
of Informal Land Transformati on of 1999
Ri ghts Act, 1996 Certain Areas, 1998
Land Reform (‘coloured areas).
(Labour Tenants) Ful I devel oprent of
Act, 1996 regine awaits
Conmmunal Property restart of Land
Associ ati ons Act, Rights Bill,
1996 drafting suspended
Ext ensi on of 1999.
Security of Tenure
Act, 1997
Transformati on of
Certain Rura
Areas Act, 1998
Draft Land Rights
Bill, 1999
[ Nati onal Land
Policy, 1997]
Nam bi a Agricul tural PERM SSI VE ONLY NO

(Commercial) Land

Ref orm Act, 1995
The Conmmunal Land
ReformBill, 2000
[rej ected]

Land Tax Bill,
2000

[ Nati onal Land
Pol i cy, 1999]

Ownership vested in
state and pronotion
of conversions.
Aborted Comuna
Lands ReformBill,
2000 proposed
recogni tion and
entitlement for
certain categories

Conmmmunal Bi |
proposed homes &
farns as registrable
cust omary
entitlenents, with
comons held in
unregi stered ways or
subject to

i ndi vi dual

entitl enent,
including to
out si ders.
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TABLE 2

FOREST REFORM | N EASTERN & SOUTHERN AFRI CA, 2000

COUNTRY NEW FOREST NEW FOREST LAW CLASSES OF RESERVES NOW
POLI CY PROVI DED FOR
Uganda Forestry To be drafted in Central Forests
Pol i cy, 2000 [ 2000 to replace Local Forests
[ FI NAL Forest Act Cap. Private Forests
DRAFT, Sept] | 246 (1964) Village Forests
Conmunity Forests
Kenya For est Forestry Bill State Forest Reserves
Pol i cy, 1999 April 2000 (third Local Authority Reserves
draft Aug.) to Arboreta
repl ace Forests Recreati on Parks
Act Cap. 385 M ni - Forests
(1962) Private Forests
Tanzani a | Nati onal Forest Bill Jan Nati onal Forest Reserves
For est 2000 (fourth draft | Local Authority Reserves
Policy, 1998 [ Aug.) to replace Vill age Land Forest
Forest Ordi nance Reserves
Cap 389 (1957) Conmuni ty Forest Reserves
Vil | age Forest Managenent
Ar eas
Private Forests
Zanzi bar For est Forest Resources Forest Reserves
(forestr Pol i cy, 1995 | Managenent and Nat ure Reserves
y & land Conservation Act, Comuni ty For est
are not 1996 Managenent Areas
uni on
natters)
Ethiopia | Draft For est State Forests
Feder al Conservati on, Regi onal Forests
For est Devel oprent & Private Forests
Policy, 1998 | Utilisation
Procl amation 1994
Mal awi Nat i onal Forestry Act, 1997 | Forest Reserves
For est Vill age Forest Areas
Policy, 1996
Zi nbabwe | For est Forest Act, Cap. Demar cat ed Forests
Pol i cy 19: 05 Nat ure Reserves
[draft] Private Protected Forests
Sout h Sust ai nabl e Nati onal Forests Forest Nature Reserves
Africa For est Act, 1998 Forest W/ derness Areas
Devel oprent Nat i onal Par ks
I n South Provi nci al Reserves
Africa, 1996 State Forests
Private Forests
Zamnbi a Nat i onal Forestry Act, 1999 | National Forests
Forestry Local Forests
Policy, 1998 Joi nt Forest Managenent
Ar eas
Lesot ho Nat i onal Forestry Act, 1999 | Forest Reserves
Forestry Private Forests
Pol i cy, 1997 Conmunity Forests
Co-operative Forests
Nam bi a Draft Forest | Forest Bill, 2000 State Forest Reserves
Policy, 2000 Comunity Forests
Nat ur e Reserves
Mozanbi q Forest & Wldlife Nat i onal Par ks
ue Act, 1999 Nati onal Reserves
Areas of Historical &
Cul tural Val ue
Swazi |l an | Forest Forests I ndi genous Forests
d Pol i cy Preservation Act, Private Forests

[draft] 2000

1910

Nat ural Resources
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Act ,

1951

Private Forests

Act ,

1961
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TABLE 3

THE POTENTI AL | N NEW OR DRAFTED FOREST LAWS
FOR COMMUNI TI ES TO SECURE OMNERSH P OF FORESTS

COUNTRY CURRENTLY GOVERNMVENT FORESTS QUTSI DE GOVERNVENT
FOREST RESERVES LAND
COUNTRY & DI RECTLY | | NDI RECT Dl RECTLY | NDI RECT
LAW PROVI DED | OPPORTUNI TY PROVI DED FOR | OPPORTUNI TY
FOR IN EXI STS I N THE EXI STS I N THE
THE LAW LAW LAW
TANZANI A NO YES YES
Draft Forest vi a change of VLFR wi Il be owned by
Bill 2000 | and status village comunity and CFR by
fromstate to group in comunity (cl. 4,
village |and 39, 49)
(cl.36) or long
| ease (cl. 27)
ZANZI BAR NO NO NO YES
For est Via Conmunity
Resour ces Forest Myt
Managenent & Areas (Part V)
Conservati on
Act 1996
UGANDA NO (YES) YES
[Draft via Land Act; In construct of Non-
Pol i cy, s. 45 (6) Gover nment Per manent For est
Sept . 2000] Estate
KENYA NO SLI GHT NO NO
Dr aft Via | ease only; | Rermoval of
Forests s. 34(2) and ‘Community
Bill, 2000 limted to For est’
pl antations in class in
Local Forests final draft
ETHI OPI A YES YES
[Draft
Policy only]
ZAMBI A NO YES NO YES
Forests Act Vias.15 (1) & s. 25
1999 23
MALAW NO NO YES
Forestry Act |[s.21 Village Forest Areas in
1997 customary | ands (s. 30)
LESOTHO YES YES
Forestry Act | Main objective is transfer | Main objective is to
1999 to be inplenented via encourage further Community
bi ndi ng agreenent allow ng | & Co-operative Forests
for revocation (s.11) (s.17)
MOZAMBI QUE NO NO YES
Forest & [Art. 3 Via creation of Areas of
Wlidlife Act | Land Act H storical & Cultural Value
1999 1997] (Art.10) under custonary
tenure
SCQUTH AFRI CA | NO NO
Nat i onal But in Restitution of Land | Because does not deal with
Forests Act Act 1993. forests outside State
1998 Privatisation of Forests but this is provided
pl antations to business & |[for in land | aws and
conmunity main objective Conmunal Property
of For. Policy 1996 & Associ ations Act in
recogni ses restitution. particul ar.
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NAM BI A
Forests Bill
2000

NO

But likely that only new
Reserves will be Community
Reserves

YES

Mai n obj ective of Bill
creation of Conmunity
Forests out of comunal

(cl.

12)

is

| and
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TABLE 4

PROVI SI ON OF NEW DRAFT FOREST LAW FOR COVMUNI TY
I NVOLVEMENT | N THE MANAGEMENT OF FORESTS

COUNTRY CENTRAL & LOCAL OTHER FORESTS
GOVERNMVENT FOREST [Village, Comunity, Open
RESERVES Areas, Unreserved | ands]
COUNTRY & PROVI SI ON And/ or PROVI SI ON And/ or
LAW FOR AUTO PROVI SI ON FOR AUTO PROVI SI ON FOR
NOMOUS FOR SQOVE NOMOUS SOVE
MANAGE- MENT I NVOLVE- MANAGE- MENT | NVOLVEMENT
BY COWUNI TY | MENT BY COWMUNI TY
TANZANI A YES YES YES
Draft Forest | May apply to |to be Aut onomry as manager s
Bill 2000 manage cl.34 |[involved in | guaranteed, cl. 41 (6) but
& 46 and all Reserve | may also, if wish, enter JMA
decl ared mgt (cl. with Director (cl. 43)
“Village 17-19, 22)
For est as partners
Managenent or aut.
Area’ Manager s
ZANZI BAR YES YES
For est Through decl aration as a Thr ough decl aration as a CFMVA
Resour ces Conmmmuni ty Forest (s.36-39)

Managenent &

Managenment Area [ CFMA]

Conservation | (s.36-39)
Act 1996
UGANDA PCSSI BLE YES YES YES
[Draft Thr ough Li kel y
Pol i cy, agr eenent
Sept . 2000]
KENYA UNLI KELY YES NO NO
Dr aft But coul d Vi a Forest No
Forests occur by Associ ation | provi sions
Bill, 2000 desi gnating s (cl. 45- for
| ocal Forest | 46) unreserved
Associ ation forest
t he Manager managemnment
via JMA (cl. except
45) Private
Forests
ETHI OPI A YES YES YES
[Draft Sone coul d Via JVA Mai n obj ective to encourage
Policy only, |be assigned |(3.1.4) creati on nmanaged | ocal
2000] to forests (3.4.1)
i ndi vi dual s,
or gani sati on
S;
associ ati ons
(Strategy
3.1.4)
ZAMBI A NO YES NO
Forests Act Local Only via JFMA with Co. which
1999 Forests i ncl udes heavy non-conmmunity
only (not and govt. representation
Nat i onal (s. 25-26)
Forests)
and via
JMA and
decl ari ng
forest as
Joi nt
For est
Managemnent
Area (Part
V)
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MALAW NO YES YES in principle but NOin

Forestry Act Vi a Joint practice as even | ocal

1997 FM Pl ans managenment of decl ared

(s.25) Village Forest Areas will be

wi th agreenent of Director
(s.31 and subject to
agreenent (s. 50)

LESOTHO YES YES

Forestry Act
1999

S. 21 provides for
transfer of managenment by
written agreenent. No
direct provision for co-

Law encour ages creati on new
private, community & co-
operative forests in which
CGovt may or nay not be

managenent al t hough i nvol ved (s. 17)
likely to be possible.
MOZAMBI QUE YES NO YES
Forest & Vi a del egation of powers Al t hough ‘Participation
Wldlife Act |to varying degrees (Art. in is a main aimof
1999 33), or via issue of practice | and and forest
‘sinple pernmits’ or possi bl e | aws but
concessions (Art. 15 & in devel oped only
16) conmunal in respect of
ar eas Areas of Hist. &
Cul tural Val ue
(Art. 10)
SQUTH AFRI CA | YES NO
Nat i onal May apply to nanage Because does not deal with

Forests Act
1998

jointly with an organ of
State or alone (s. 29
(1)) via agreenent (s.30)

forests outside State Forests
but this is provided for in

| and | aws and Conmunal
Property Associations Act in

parti cul ar.
NAM BI A NO YES YES YES
Draft Possi bl e, But only Thr ough
Forests Bill t hr ough t hr ough managenment pl an
2000 designation | making a whi ch i ncl udes
of a | ocal | ocal | ocal roles
communi ty person/bod | (s.15)
as y the
Managenent Honor ary
Aut hority, For est er
char ged to handl e
with licences &
certain fines (cl.
roles (cl. 9)
15)
ENDNOTES

Both constitutional and local government reform are critical nests for these legal processes.

Whilst space does not allow elaboration, it may be cursorily noted that these countries have
promulgated new constitutions since 1990, and which include significant alteration in the status quo
among the central executive, legidative and judicial arms of governance on the one hand and a
commitment to create devolved governance to one degree or ancther (local government) upon the other:
Namibia, Mozambique, Zambia, Malawi, Ethiopia, Eritrea, South Africa, Uganda, L esotho (and these
countries have their congtitutions under review: Rwanda, Swaziland, Tanzaniaand Kenya). New local
government legislation has been promulgated since 1990 in Uganda, Lesotho, South Africa, Malawi,
Rwanda and Zimbabwe and with significant amendments to standing law in Tanzania. Significant
changein regimes of local governance are also ‘under consideration’ in new policy-making in
Swaziland, Kenya and Zambia and official intimations that this might be necessary evident in Namibia.
Other spheres of reform in natural resource management being realised at least in new law which are
not covered in this paper are seen in the comparable wave of law reform in wildlife and water, and with
the introduction of a new body of law, dealing with overall environmental management. As| have
explored elsewhere (Alden Wily & Mbaya op cit.) the last tends to stand apart from the thrust of most
other new law isits highly centralised and regulatory character in an environment which is generally
more flexible and devolutionary in the strategies it embedsin law.
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i Theissue of both the locus of radical title and its meaning is a complex issue but one of steadily
increasing pertinence to African land relations (excluding a handful of southern African states who
have other waysto found their possessory policies) as those holding primary title have increasingly

behaved like landlords; refer GoT 1994 and Alden Wily & Mbaya op cit. for treatment of the issue.

"' Asthrough the Land Act, 1965, till in force in Malawi, re-enacting the Land Ordinance, 1951,
itself largely a re-enactment of the British Central African Order in Council of 1902. The first
Constitution of Namibia, 1990, declared al untitled lands owned by the State (Schedule 5 (1)), and with
no indication of this being astrustee, now indicated in the 1998 National Land Policy. For thisand
following endnotes, refer Alden Wily with Mbaya, op cit. for details.

v In Uganda, Idi Amin’s Land Reform Decree, 1975 rendered customary owners not just tenants on
public land but ‘tenants at sufferance’ whose permission was no longer required for their removal (s.3).
In Zimbabwe, the post-independence Communal Land Act, 1982 replaced the Tribal Land Act, 1979,
with similar effect (s.4).

v Kenya Congtitution, 1963; s. 118 (2) and Trust Land Act, 1968; s. 7 (1).
v Reference is made here to the Land (Group Representatives) Act, 1968, its use suspended by
Presidential Directivein 1979. Refer Alden Wily with Mbaya op cit.: Annex J for documentation and
analysis.

V' Among others, Alden Wily with Mbaya, op cit., Palmer, 1997, Toulmin & Quan (eds.), 2000,
with agreat deal of country-specific review, as varioudly referenced in all the above.

YW Thisis an issue which has reached legal conclusion with the presumption by the President of
absolute powers to expropriate property without necessarily paying compensation; this, a Constitutional
Amendment declaresis the responsibility of the colonial state (Section 3 of 16" Constitutional
Amendment, Act No. 5 of 2000, with Statutory Instrument 148A of 2000 under Presidential Powers
(Temporary Measures) Act, Cap. 10:20).

% The commencement date on Tanzania's new land laws has not yet been set, awaiting both the
completion of Regulations under the acts and trandation of the laws into Kiswahili. A less worthy
reason for delay is suggested as being political, commencement to await the results of the October 29
2000 national elections.

X The only semblance of local government so far is in the recently-created municipal councils. An
intention to create rural local government has been frequently stated but not yet delivered.

X' To summarise, increasingly-documented findings are that title has not generated available
credit to smallholders, titled smallholdings are not generally accepted as collateral, and that the extent
of inputs and improvements to farms do not correlate with freehol d/l easehold versus customary (Bruce
and Migot-Adholla (eds.) 1994, Deininger and Binswanger 1999). The promised reduction in land
disputes through titling has also not materialised, nor does customary landholding necessarily inhibit
market transactions.

X Refer endnote 1.

Xl Mozambique Land Act, 1997: Article 13 (1); Uganda Land Act, 1998: s. 28; Tanzania Village
Land Act, 1999: 5. 3 (2), 20 (2).

8 Uganda, Land Act, s. 40; TanzaniaLand Act, s. 23 (1c), 30 (4c). In Uganda, wherethe law is
commenced, thisis one of few clauses which have seen widespread use (Ovonji-Odida et al. op cit.).

¥ There are other important elements of continuity and change which have occurred in this

transformation of traditional to modern community, such as the way in which the reciprocity which
typical underwrites a pre-village community is retained, but given political edge, and amounting to a
situation where it is still in the individuals self-interest to be a member of the community and to act as
such in relations to certain aspects of life, including resource use. See Alden Wily (in prep.).

' Thisisamatter | have discussed at length in the evolving dynamics of community-based forest
management in Tanzania, where one incentive for retaining commonage is often expressed as aview
that even the environmental and existence values of the forest (i.e. quite aside from their product use
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values) are greater than could ever be gained through allocation or even sale of the forest to a handful
of individual members of the community (Alden Wily forthcoming).

X' Space does allow elaboration but note that a strong argument could be made for the mirage of
devolution the wave of parastatalism representsin the region (in fact a second wave, given the literally
thousands of semi-autonomous bodies created in eastern Africain particular in the 1970-80s, many of
which are now being dismantled as failures.

il See endnote 8 above.

Xix  And in South Africa, those held privately.
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